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490 MICHIGAN LAW REVIEW 

The court (while not holding the act unconstitutional in toto) considered 
that the right of the father to the custody and control of his minor children 
and the right to their services and earnings were personal and property 
rights protected by the state constitution and that the state had no con- 
stitutional right to interfere with the parent and take charge of the 
child's education and custody unless the unfitness and delinquency of the 
parent require that the child shall be the ward of the state. The mere fact 
that the child had violated a criminal statute of the state was not sufficient 
to justify the state in this action. There can be no doubt that if the child 
were incorrigible and degenerate, and the parent were indifferent to the 
moral or intellectual welfare of the child, it would be lawful for the public 
to interfere and take the care and custody of the child away from the 
father. In such a case the right of the father is considered secondary to the 
welfare of the public. There are exceptional cases when the welfare of the 
child or of the public require that the sovereign power of the state as 
parens patriae should interfere. It is impossible to define the limits of this 
power further than to say that the circumstances should be of such urgency 
as to overcome all considerations based upon the affections and moral obliga- 
tions of the father. Verser v. Ford, 37 Ark. 27. No doubt the fact that 
the child had committed these) criminal assaults would be some evidence 
that the father was not exercising the proper control but should not be con- 
clusive. Statutes similar to that of Illinois have been enacted in several 
states. See 4 Mich. Law Review 297. 

Party Wall — Easement of Light and Air. — The owner of two adjacent 
lots, on one of which was a four story brick building and on the other a 
small one story house, conveyed the former to complainants, the deed con- 
taining a covenant that the wall next to the lot retained should remain a 
party wall and that both parties should be entitled to rights therein. The 
wall rested on the dividing line, half on either lot. The three upper floors 
were used for apartment purposes and at the time of the conveyance con- 
tained twenty-two windows opening upon the grantor's practically vacant 
lot. The defendant, the present owner of the lot and one story building, 
threatened to block up the windows with thin brick walls, erected on the 
window sills, on that part of the party wall situated on his premises. In 
a bill to establish rights to the use of the windows and light and air through 
the same. Held, that easements of light and air were acquired by complain- 
ants, which easements were determinable only on the use of the wall for 
building purposes by the adjoining property owner. Lengyel et al. v. Meyer 
ct al. (1905), — N. J. Eq.—, 62 Atl. Rep. 548. 

In New Jersey the easement of light and air may be created by implied 
grant. Johnson v. Hahne, 61 N. J. Eq. 438, 441, 49 Atl. 5. However, it was 
contended that the express covenant in the deed relating to the party wall 
defeated the implication of the easement of light and air, because the rights 
created by the express covenant were inconsistent with the enjoyment of the 
easement. Denman v. Mentz, 63 N. J. Eq. 613, 52 Atl. 1 1 17. But, as well 
pointed out by the court, the rights were not inconsistent and that, until the 
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use of the wall as a party wall, the implied easement continued unimpaired. 
Nothing short of such use of the wall could destroy it. Properly speaking, 
then, the easement was a base easement, determinable on the happening of 
a condition. Had there been no such easement implied, the defendants, 
doubtless, could lawfully have closed the windows. Dawson v. Kemper, n 
Oh. Cir. Ct. 180, 181. 

Pleading — Counterclaim — "Transaction." — In a suit to enjoin defend- 
ant from staying at plaintiff's house where she had been employed, a counter- 
claim alleging that defendant was fraudulently led to believe that she was 
plaintiff's wife, and seeking to recover the value of her services, was proper, 
as arising out of the transaction. Mixer v. Mixer (1905), — Cal. — 83 Pac. 
Rep. 273. 

Counterclaims urged upon courts as arising out of the "same transaction" 
as set forth in plaintiff's complaint or petition, have covered a wide range. 
In an action for damages for an assault and battery, a libel published by the 
plaintiff concerning the defendant does not constitute a counterclaim. Mac- 
Dougall v. Maguire, 35 Cal. 274. In an equitable action for the removal of 
an obstruction in a mill race, defendants cannot counterclaim an action for 
damages because plaintiffs wrongfully used a greater quantity of water than 
they were entitled to. Mulberger v. Koenig, 62 Wis. 558. In Heckman v. 
Swartz, 55 Wis. 173, it was held that, in an action to recover money alleged 
to have been obtained from plaintiff by defendant through duress of impris- 
onment upon a void warrant for fornication with defendant's daughter, a 
counterclaim asking damages for the debauching of the daughter would not 
be allowed. In all the above cases the counterclaim was urged upon the 
ground that it "arose out of the same transaction," etc. Counterclaims have 
been allowed on the same contention, where in an action for waste by a land- 
lord against his tenants, the tenants' sought to counterclaim the value of cer- 
tain property placed on the premises by them and which the landlord had 
converted by preventing its removal. Gilbert v. Loherg, 86 Wis. 661. And 
also where in an action for the conversion of personal property, defendant's 
counterclaim alleged an agreement by which the property was turned over to 
defendant as security for the payment of plaintiff's debts, and that the pro- 
ceeds were applied to the payment of such debts. The Story &■ Isham Com- 
mercial Co. v. Story, 100 Cal. 30. The present tendency of the courts is to be 
liberal in the allowance of counterclaims and this is doubtless the design of 
the codes. 



Wills— Holographic Wills— "Valuable Papers."— Testator's holo- 
graphic will was found in a box wherein he was accustomed to keep stamps 
and stationery for sale and use as postmaster, his deeds, notes, etc., being kept 
in a locked trunk in his residence some distance from his store. Held, that the 
will was not found "among his valuable papers" within the meaning of Shan- 
non's Code, Sec. 3896. Brogan et al. v. Barnard et al. (1905), — Tenn. — , 90 
S. W. Rep. 858. ' ' 



